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25 FAQs on Significant Economic Presence for Non Residents Operating in India

(A) Introduction on Significant Economic Presence (SEP) on Non Residents (NRs)

1. Reasons for SEP’s application on NRs operating in India

(i) Different models being used for business in last 10 year. Now digitization + E-
commerce (both) become latest models for business around world.

(ii)  Physical presence not being considered benchmarks + also evidences for business
around world (both).

(iii)  New business models emerging every day around world.

(iv)  100% countries trying to re-align their tax laws to avoid obsoleteness + also to
cope up with latest changes around world (both)

(v) Govt. of India (Govt.) re-aligning it tax laws to avoid revenue leakage through
digital business + E- commerce business (both) by NRs with resident customers
(buyers) in India.

(vi)  Govt. already introduced Equalization Levy (EL) in 2016 on NRs carrying business

with resident buyers for reducing leakage of revenue by NRs till further avenues to

be found for avoiding of leakage of revenue in India.

(a) EL @ 6% being levied on amount of payments (remittances) to NRs for
online advertisements + also digital advertisements (both) provided by NRs
to residents in India

+ (plus)

(b) Also EL @ 2% being levied on amount of remittances to NRs for E-
commerce supply of goods + also supply of services (both) by NRs to
residents in India.

+ (plus)

(c)  Also EL @ 0% being levied on amount of remittances to NRs for E-commerce
supply of goods + also supply of services (both) by NRs to residents in India
when annual aggregate amount of remittances for supply of goods + also

supply of services (both) not exceeding INR 1 lac in Previous Year (PY).
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2. Introduction for SEP’s application on NRs operating in India in 2018

@)

(i)

(iii)

(iv)
)

vi)

(vii)

India already following source based income tax system for NRs when income tax
being levied either at originating point or at source under section 9(1)(i) of

Income Tax Act (ITA) 1961 in India

Incomes accruing or arising to NRs through business connections originating

point under section 9(1)(i) of ITA, 1961 in India

(a)  Meaning of business connection considered restrictive for physical presence
(only) for taxation of business incomes of NRs in India up to March 315t
2021 under section 9(1) (i) of ITA, 1961

+ (plus)

(b)  Meaning of business connection considered not restrictive for physical
presence (only) for taxation of business incomes of NRs in India after
March 315t 2021 under section 9(1) (i) of ITA, 1961 because advancements
in Information Technology (IT) in last 10 year where new models being
operated through digital medium emerged around world

+ (plus)

(c) NRs interacting with customers without any physical presence under new

business models being used by NRs in India

+ (plus)
(d)  New business models avoiding to levy income tax in India
+ (plus)
(e) Existing rules based on physical presence not sufficient for taxation of
business profits of NRs when NRs doing business through digital mode

in India
India already adopted SEP regulations introduced through Finance Act, 2018.

SEP’s concept borrowed from Base Erosion and Profit Shifting (BEPS) Action Plan

1 of Organization for Economic Co-operation and Development (OECD).

OECD known international forum of 38 countries founded in 1961 to stimulate

economic progress + also world trade (both).

BEPS referring tax planning strategies being used by NRs to exploit gaps + also

mismatches in tax rules to avoid income tax in India (both).
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(viii)

OECD under BEPS Action Plan 1 addressing challenges for digital economy when
several options already discussed to tackle direct tax’s collection challenges

arising in digital business.

(ix) (a) SEP’s 1 option under BEPS Action Plan 1 + also new rules based on SEP in
India
(b)  Physical presence of NRs not needed for taxation of business incomes in
India.
3. Income tax for SEP’s application on NRs operating in India

® Income tax being levied in India on NRs based on location of source of incomes like:

(i) Incomes be taxed based on business connection through location of Permanent
Establishment (PE) in India under section 9(1) (i) of ITA, 1961.

(ii)  Incomes be taxed based on location of PE through physical presence + also SEP
(both) in India under section 9(1) (i) of ITA, 1961.

(iii)  Incomes be taxed based on location of PE through SEP in India when annual
turnover + gross receipts (both) exceeding INR 200 Lac or users exceeding 3 Lac.

(iv)  Incomes not to be taxed based on location of PE through SEP in India when
annual turnover + gross receipts (both) not exceeding INR 200 Lac or users not
exceeding 3 Lac

(v) Meaning to include certain kind of PE in India like :
(a)  Fixed PE in India
(b)  Service PE in India
(c)  Agency PE in India
(d)  Supervisory PE in India

(vi)  NRs permitted to avail benefits already available through article in signed DTAA

(treaty)
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(B) SEP’s application for business connection of NRs operating in India

4. Widening for Scope of Business Connection through introduction of SEP in India

(i) SEP to include extended definition of business connection in India under section

9(1)(i) of ITA, 1961 through finance Act 2018.

(ii)  SEP’s extended definition of business connection in India applicable from Financial
Year (FY) ending on March 315t 2022 like Assessment Year (AY) 2022-23 under
section 9(1)(i) of ITA, 1961.

5. Income tax on PE for SEP’s application on NRs operating in India

(i) 100% incomes attributable to SEP located in India be taxed to Income tax under

section 9(1)(i) of ITA, 1961.
(ii)  Draft rules for profit attribution in India already released in April 2019

(iii) 2 criteria’s like revenue + user (both) inserted in India under Rule 11UD of Income

Tax Rules (ITR), 1962 for SEP’s application.

6. General Criteria’s for SEP’s application on NR’s PE operating in India
(i) To include 100% transactions in India for goods + services + properties carried out
by NRs with resident buyer + also related parties (all).

+ (plus)
(ii)  Also to include 100% downloading of data’s + also software’s (both) in India when

aggregate annual payments exceeding INR 200 Lac.

7. User’s Criteria’s for SEP’s application on NR’s PE operating in India

(i) To include systematic + also continuous soliciting of business (both) activities

carried in India

+ (plus)
(ii)  Also to include engaged in interaction with users for business activities in India

when aggregate users exceeding INR 3 Lac

8. Additional Criteria’s for SEP’s application on NR’s PE operating in India

(i) To include agreements for transactions + activities (both) entered in India

+ (plus)

(ii)  Also to include residences + places of business of NRs located in India
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+ (plus)

(iii)  Also to include rendering of services by NRs in India

9. Nature of transactions + activities for SEP’s application on NRs operating in India
(i) To include 100% sales + purchases of goods + services + properties (all) in India
through digital mode.

(ii)  To include 100% downloading of data’s + software’s (both) like training modules

+ online games + in-app purchases + etc. (all) in India.

(iii)  To include 100% websites + online databases + cloud storages + computing

services + etc. (all) in India.
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10.

(C) SEP’s application + undesirable consequences (both) on NRs

General challenges for SEP’s application on NRs operating in India

()

(i)

(iii)

(v)

)

(vi)

(vii)

(viii)

100% transactions for goods + services + properties carried in India through
digital + conventional (all) modes by NRs to be taxed under section 9(1)(i) of ITA,
1961 in India.

Extended SEP’s definition already widen + stretched in India for Income tax to be
levied on digital business + traditional business + conventional business modes
without involving e-commerce like high-seas sales + off-shore supplies (all) by NRs

to resident buyers.

SEP not applicable in India

Goods sold + services rendered from outside India not covered under SEP when
NRs not undertaking any activity in India + also following traditional method

without any substantial change through digital advancement (all).

(a)  Meaning of systematic + continuous soliciting of business + also engaging

in interaction with user not clearly explained (all) by CBDT.

(b)  It's suggested that CBDT should issue circular for meaning of systematic +

also continuous soliciting of business (both).

CBDT required to clarify through circular for royalty + fee for technical service +
cost recharge already covered under EL + SEP + method of profit attribution (all)
when SEP to be applicable in India

NRs required in India for additional compliances under ITA, 1961 like:

(a)  Proper determination of transaction’s volume in India when SEP applicable
(b)  Proper maintenance of books of accounts in India for Indian operations

(c) Required to obtain Permanent Account Number (PAN) in India

(d)  Required to prepare + filing of income tax return (ITR) + facing income tax

scrutiny assessment proceedings + tax + also statutory audits (all) in India

NRs required to face significant challenges for implementation of SEP’s regulations

for interpretational differences + operations + administrations (all) in India.

Resident of India required to withhold (TDS) + also to deposit TDS with govt.

before making 100% payments towards across border transactions (both).
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11.

Specific challenges for SEP’s application on high-seas sales + off-shore supplies

(i)

(i)

(iii)

SEP applicable on high-seas sales + off-shore supplies by NRs to resident buyers
when turnover + gross receipts exceeding INR 200 lac in financial year ending
March 31, 2022 (Ay. 2022-23) + also onwards (all) under section 9(1)(i) of ITA,
1961 in India.

SEP not applicable on high-seas sales + off-shore supplies by NRs to resident
buyers when turnover + gross receipts (all) not exceeding INR 200 lac in financial
year ending March 31, 2022 (Ay. 2022-23) + also onwards (all) under section
9(1)(i) of ITA, 1961 in India.

SEP not applicable on high-seas sales + off-shore supplies by NRs to resident
buyers in India up to financial year ending March 31, 2021 (Ay. 2021-22) under
section 9(1)(i) of ITA, 1961 in India beside turnover + gross receipts (all)
exceeding INR 200 lac in 1 financial year.
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(D) Immunity for SEP’s application on NRs operating in India through DTAA

12. Immunity for SEP’s application through DTAA’s beneficial provisions

()

(i)

(iii)

(v)

vi)

NRs permitted to avail protection against SEP’s application through freshly
executed + also amended (both) favourable DTAA with India

NRs permitted to avail benefits of DTAA against adverse impact of SEP’s regulations
through freshly executed + also amended (both) favourable DTAA with India where

India already have DTAA with more than 100 countries located outside India

NRs permitted to avail benefits of DTAA when definition of PE under Article 5 of
DTAA restricting scope of business connection through physical presence (only)

under section 9(1)(i) of ITA, 1961 in India.

NRs permitted to avail benefits under section 9(1)(i) of ITA, 1961 or provisions
under DTAA whichever more beneficial for NRs be applied in India.

NRs permitted to avail provisions of DTAA overriding provisions for SEP’s
regulations under section 9(1)(i) of ITA, 1961 for doing business in India

SEP’s application automatically be applied when SEP’s regulations already existed
in DTAA with India beside DTAA’s provisions to be override over SEP’s application
under section 9(1)(i) of ITA, 1961.

13. Immunity for SEP’s application through DTAA’s amended PE’s provisions

(i)

(i)

(iii)

(v)

Govt. required to amend 100% DTAAs to incorporate (to include) SEP’s provisions

for imposing income tax under section 9(1)(i) of ITA, 1961 on NRs doing business

in India.

Govt. not permitted to include SEP’s provisions under section 9(1)(i) of ITA, 1961
on NRs doing business in India without amending DTAAs with countries located

outside India.

Allocation for taxing against business profits of NRs to be taxed in resident’s
country under article no. 7 of DTAAs with countries located outside India when
business being carried through PE located in India through having fixed place of

business in physical presence (only)

Physical presence to be replaced with SEP’s provisions under Article no. 7 of

DTAAs with countries located outside India against business profits of NRs be
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taxed in resident’s country under allocation of taxing against business profit of

non-resident based on SEP’s provisions on NRs doing business in India

14. Immunity for SEP’s application though DTAA’s beneficial entitlements

® NRs required to prove treaty’s residency to avail DTAA benefits through certain
documents to avoid withholding income tax (TDS) by resident buyers located in

India like:-

(i) Tax Residency Certificate (TRC) issued by Home Ministry of NR’s country

+ (plus)

(ii)  Self-declaration in form 10F in substitution to TRC when issue of TRC not feasible
+ (plus)

(iii)  Self-declaration for PE (physical presence) not located in India

+ (plus)
(iv)  Self-declaration for SEP not located in India
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(E) Legal Obligations for SEP’s application on NRs operating in India

15.

16.

17.

18.

Obligations for SEP’s application on NRs operating in India

(i) India already executed DTAAs with more than 100 countries + also not executed

DTAAs with around 100 countries (both).

(ii)  SEP’s regulations applicable on DTAAs countries + non DTAAs countries when
annual turnover + also gross receipts in aggregate exceeding INR 200 lac or users

exceeding 3 lac (all).

Obligations for filing of declaration by NRs in ITR in India from AY 2022-23
(i) NRs required to file ITR + also to declare in ITR for having SEP or not having SEP
in India (both).

(ii)  NRs required to mention aggregate amount for payments already received from
India + number of users in ITR to enable tax authorities to check threshold limit
for SEP’s application like turnover + also gross receipts exceeding INR 200 lac or

users exceeding 3 lac (all).

(iii)  NRs required to compile necessary information’s + also to analyse transactions to

be reported in ITR under SEP’s regulations (both).

Obligations for Filing of ITR by NRs in India from AY 2022-23
) NRs required to file ITR when SEP’s regulations applicable to disclose necessary

details like:

(i) Up to Oct 315t 2022 when Transfer Pricing (TP) regulations not applicable
Or
(ii) Up to Nov 30th 2022 when Transfer Pricing (TP) regulations applicable

Obligations for penalty for failure to file ITR + implementation SEP’s regulations

® ITA, 1961 providing several types of penalties + imprisonment for failure to file
ITR + also to implement SEP’s regulations by NRs in India (all)

(i) Penal Interest + also late filing fee (both) on NRs in India

® Penal Interest + late filing fee for failure to file ITR + also to implement SEP’s
regulations by NRs like @1% per month under section 234A + 234B + 234C (all) to

be levied in India.
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(i)

(iii)

Penalty for unreported incomes + tax sought to be evaded through concealment of

incomes + also for furnishing inaccurate particulars of incomes (all)

(a)

(b)

(d)

Penalty to be levied for unreported incomes like minimum @50% or
maximum @200% on amount of tax liability
Or
Penalty to be levied for tax sought to be evaded through concealment of
incomes + also for furnishing inaccurate particulars of incomes like
minimum @100% or maximum @300% on amount of tax liability
+ (plus)
Also penalty to be levied for late furnishing + also for not furnishing ITRs
(both) @ INR 5000 per return under section 234F of ITA, 1961
+ (plus)
Also penalty to be levied for failure to withhold income tax at source (TDS)

for remittances outside India by resident buyers.

+ (plus)

Imprisonment to be executed for wilful evasion of income tax when serious tax

default occurred like minimum 3 month or maximum 7 years
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(F) SEP’s application by countries located outside India

19. Best practices adopted by countries located outside India
o Several countries already adopted Digital Services Tax (DST) under OECD’s

guidelines

® Remaining countries already started to implement measures for taxing digital + e-

commerce businesses + services + properties (all)

(i) In European Union (EU)

L EU already proposed to tax Significant Digital Presence (SDP) based on revenue +

number of users + also number of contracts for digital services (all)

(ii)  InlIsrael

o Israel already prescribed SEP’s regulations for digital e-commerce + also online

services (both)

(iii)  In United State of America (USA)

L USA already passed Amazon Tax Laws (ATL)

(iv)  Injapan
® Japan already introduced Consumption Tax (CT) for digital services on supplies to

customers
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(G) Special roles for professionals for SEP’s application on NRs + Residents in India

20.

21.

Special roles for professionals for NRs located in India

()

(i)

(iii)
(iv)
(v)

To analyse for impact of SEP’s regulations for cross-border transactions with

resident buyers through digital + also conventional (both) modes in India

To analyse + to determine for volume of transactions to be affected by SEP’s

regulations + also to assist in quantification of income tax liability (all) in India
To analyse for PE exposure in India
To analyse for obtaining PAN in India

To analyse for preparing + also filing ITR (both) in India

Special roles for professionals for Resident buyers (customers) located in India

(0
(i)
(iii)

(v)

To analyse for withholding of tax at source (TDS) on transactions with NRs
To advise for documentation to be obtained from NRs

To assist for obtaining order from Assessing officer (AO) for 0% or lower

withholding tax at source (TDS)

To assist for issuing certificate in form 15CB under Income Tax Rules, 1962 for

remittances outside India to NRs
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22,

23.

24.

25.

(H) Conclusion on SEP’s application on NRs operating in India

NRs located in DTAA countries + non DTAA countries operating in India
(i) NRs from non DTAA country

L SEP’s regulations affecting business by NRs with resident buyers when NRs located

in countries which not having DTAA with India

(ii))  NRs from from DTAA country

(a)  SEP’s regulations not effecting business by NRs with resident buyers when
NRs located in countries which having DTAA with India
+ (plus)
(b)  NRs located in countries which having DTAA with India permitted to avail
benefits + immunities available under DTAA beside income tax deptt. not
permitted to challenge benefits + immunities already availed by NRs in

India (all)

Legal obligations for resident buyers (customers) located in India
(i) Resident buyers + users required to withhold income tax at source (TDS) + also to
deposit with income tax deptt. (all) for remittances outside India to NRs when
SEP’s regulations applicable.
+ (plus)
(ii)  Resident buyers + users required to withhold income tax at source (TDS) + also to
deposit with income tax deptt. (all) for remittances outside India to NR’s related

parties when SEP’s regulations applicable in India.

Legal obligations for tax auditors auditing in India

) Tax auditor required to report for non-fulfilment of provisions for withholding
income tax at source (TDS) + also for depositing (both) with income tax deptt. by

resident buyers for remittances outside India to NRs.

Govt.’s challenge for leakages of Income tax under digital + E-commerce

(i) India’s govt. facing challenges for implementing SEP’s regulations on NRs for

doing digital + also e-commerce (both) businesses in India.

(ii)  India’s govt. required to clarify several interpretational legal issues
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L 4 Disclaimer

1. Contents of this article are solely for informational purpose. Neither this article nor

information’s as contained herein constitute a contract or will form basis of contract.

2. Material contained in this article does not constitute or substitute professional

advice that may be required before acting on any matter.

3. While every care has been taken in preparation of this article to ensure its accuracy at

time of publication.

4. Satish Agarwal assumes no responsibility for any error which despite all

precautions may be found herein.

5. We shall not be liable for direct, indirect or consequential damage if any arising
out of or in any way connected with use of this article or information’s as contained

herein.
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