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Regulation and Management of Foreign Exchange

» Chapter Il of FEMA Act, 1999

= Current account transactions [Sec. 5]

- Transactions other than capital account transactions;

- Payments due in connection with foreign trade, services, interest on loans, net
Income from Investments, expenses in connection with foreign travel,
education etc.

= Capital account transactions [Sec. 6]

- which alters the assets or liabilities, including contingent liabilities,
- outside India of persons resident in India; or
- In India of persons resident outside India; and includes
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Regulation and Management of Foreign Exchange

» Chapter Il of FEMA Act, 1999

= Capital account transactions [Sec. 6]

- Section 6 (2) of FEMA Act empowers RBI to specify, in consultation with CG,
any class or classes of capital account transactions, involving debt
Instruments, which are permissible.

- Section 6(2A) empowers CG to prescribe, in consultation with RBI, any
classes of capital account transactions, not involving debt instruments, which
are permissible.

- Section 6 (7) provides that debt instruments would be determined by CG in
consultation with RBI.

- Sub section 3 of Section 6 has been omitted by Finance Act, 2015 w.e.f.
October 15, 2019.



http://egazette.nic.in/WriteReadData/2019/213265.pdf

Rules v/s Regulations

Power with Central Government to frame Rules [Section 46]

= restriction on current account transactions;
- FEM (Current Account Transactions) Rules, 2000.

= permissible classes of capital account transactions in accordance with sub-
section (2A) of section 6, the limits of admissibility of foreign exchange,
and the prohibition, restriction or regulation of such transactions;

- FEM (Non-Debt Instruments) Rules, 2019.
- Effective from October 17, 2019.

= manner of compounding of contravention u/s 15 (1);
- FEM (Compounding of Proceedings) Rules, 2000.
= manner of holding an inquiry by AA u/s 16 (1);
= Form of appeal and fee for filing appeal,
- u/s 17 — Appeal to Special Director (Appeals)
- u/s 19 — Appeal to Appellate Tribunal
- FEM (Adjudication Proceedings and Appeal) Rules, 2000



Rules v/s Regulations

Power with RBI to frame Regulations [Section 47]

= permissible classes of capital account transactions involving debt
Instruments determined under sub-section (7) of section 6, the limits
of admissibility of foreign exchange, and the prohibition, restriction
or regulation of such transactions;
- FEM (Debt Instruments) Regulations, 2019.
- FEM ( Mode of payment and reporting of Non Debt Instruments)

Regulations, 2019

= manner of declaration to be furnished in case of export of goods and
services;
- FEM (Export of Goods and Services) Regulations, 2015.

= period and manner of repatriation of foreign exchange;

- FEM (Realisation, Repatriation and Surrender of Foreign Exchange)
Regulations, 2015.
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Rules v/s Regulations

Power with RBI to frame Regulations [Section 47]
= [iImit on possession of foreign currency and foreign coins;
- FEM (Possession and Retention of Foreign Currency) Regulations, 2000.
= class of persons and limit upto which foreign currency may be held in
foreign currency a/c;

- FEM (Foreign Currency Accounts by Peron Resident Outside India)
Regulations, 2015.

= export, import or holding of currency or currency notes;
- FEM (Export and Import of Currency) Regulations, 2015
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Rules/Regulations under FEMA

= Nature of Transactions
- FEM(Current Account Transactions) Rules, 2000
- FEM (Permissible Capital Account Transactions) Regulations, 2000

= |ssue of Securities
- FEM (Debt Instruments) Regulations, 2019 notified on October 17, 2019.
- FEM (Non — Debt Instruments) Rules, 2019 notified on October 17,2019.

- FEM (Mode of Payment and Reporting of Non-Debt Instruments)
Regulations 2019 notified on October 17, 2019

* Foreign Direct Investment
- FEM (Transfer or Issue of any Foreign Security) Regulations, 2004
- Overseas Direct Investment
= Borrowing/ Lending/ Guarantee

- FEM (Borrowing or Lending) Regulations, 2018
- FEMA (Guarantee) Regulations, 2000
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Rules/Regulations under FEMA

- FEM (Guarantee) Regulations, 2000
- Restriction on obtaining overseas guarantee, except with prior RBI approval;
- Guarantees which may be given by Authorised dealer;
- Guarantees which may be given by persons other than Authorised dealer;
PRII being an exporting company;

Indian Party promoting or setting up JV/ WOS outside India or first generation
step down operating company

Agent in India of overseas shipping/ airline company in connection with its
obligation or liability owed to any statutory or Government authority in India;
Authorised dealer Bank/ PRIl in favour of overseas lender or security trustee to
secure ECB;

PRIl may issue corporate guarantee in favor of overseas lessor for financing import
through operating lease.
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Rules/Regulations under FEMA

= Assets

- FEM (Acquisition and Transfer of Immoveable Property outside India)
Regulations, 2015

- FEM (Remittance of Assets) Regulations, 2016
- FEM (Regularisation of Assets held abroad by a person resident in India)
Regulations, 2015
= Others

- FEM (Establishment in India of a Branch Office or Liaison Office or a
Project Office or any other Place of Business) Regulations, 2016

- FEM(Investment in Firm or Proprietary Concern in India) Regulations,
2000

- FEM (Deposit) Regulations, 2016
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Rules/Regulations under FEMA

- FEM (Acquisition and Transfer of Immoveable Property outside India)
Regulations, 2015
- Not applicable to a property;

held by PRIl who is a national of a foreign State;

acquired by PRIl on or before July 8, 1947 and continued to be held by him with
prior permission of RBI;

- PRII may acquire in following manner:
by way of gift or inheritance;

by way of purchase out of forex held in RFC A/c;
jointly with relative who is a PROI

- Indian company having overseas offices, may acquire for its business and for
residential purposes of its staff.
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Rules/Regulations under FEMA

- FEM (Remittance of Assets) Regulations, 2016

- means remittance outside India representing;
a deposit with a bank or a firm or a company;
provident fund balance/ superannuation benefits;
amount of claim or maturity proceeds of insurance policy;
sale proceeds of shares, securities, immoveable property; or any other asset held in
India.
- Permission to an Indian entity to remit funds
being contribution towards PF/ superannuation/ pension fund of expatriate staff;

- Permission on remittance of assets on closure/ winding up proceeds of
branch office/ liasion office (other than project office)
on submission of documents to authorised dealer
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Rules/Regulations under FEMA

- FEM (Remittance of Assets) Regulations, 2016 — contd..
- RBI'’s prior permission
remittance exceeding USD 1 mn per financial year

remittance to a PROI on the ground that hardship will be caused to such person if
remittance is not made from India.

- Remittance shall be subject to applicable tax laws.



S
Rules/Regulations under FEMA

- FEM (Regularization of Assets held abroad by a person resident in India)
Regulations, 2015

- no PRII shall continue to hold an asset located outside for which a declaration
has been made under Section 59 of Black Money (Undisclosed Foreign
Income and Assets) and Imposition of Tax Act, 2015
= where the PRII intends to hold the asset,

= declaration to be submitted to RBI within 180 days from date of declaration for necessary
permission;

- where the PRII does not intend to hold the asset so declared or permission to hold
Is refused by RBI,

= asset to be disposed off within 180 days of date making declaration or date of receipt of

communication from RBI conveying refusal of permission or within such extended period
and

s pring back the proceeds to India through banking channel.
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Rules/Regulations under FEMA

= Others

- FEM (Establishment in India of a Branch Office or Liaison Office or a
Project Office or any other Place of Business) Regulations, 2016

- FEM(Investment in Firm or Proprietary Concern in India) Regulations,
2000

- FEM (Deposit) Regulations, 2016
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Rules/Regulations under FEMA

- FEM(Investment in Firm or Proprietary Concern in India) Regulations,
2000

- Investment by PROI subject to RBI approval,

- NRI1/ P10 resident outside India may invest

inward remittance through normal banking channels or out of account maintained
with AD bank;

the firm should not be engaged in any agriculture/ plantation activity or real estate
business (dealing in land and immoveable property with a view to earning profit/
income)

amount invested shall not be eligible for repatriation outside India
the firm or proprietary concern should not be engaged in print media.

where investments are made out of NSRS Account, income earned/proceeds of
iInvestment shall be credited only to the NSRS Account.
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Rules/Regulations under FEMA

- FEM (Deposit) Regulations, 2016

- Acceptance of deposits by authorised dealer from PROI
under Non-Resident External Account (NRE) a/c scheme [Schedule 1]
Under Foreign Currency Non-Resident (Bank) [FCNR(B)] a/c scheme [Schedule 2]
Under Non Resident Ordinary (NRO) a/c scheme [Schedule 3]
Special Non-Resident Rupee (SNRR) a/c [Schedule 4]
Escrow a/c [Schedule 5]

- Acceptance of deposits by other persons

Company/ body corporate shall not accept deposits from NRI/ PI1O on repatriation
basis

Company/ body corporate/ proprietary concern/ firm may accept deposits from
NRI/ PI1O on non-repatriation basis [Schedule 7]



Various modes of entry for any foreign entity in India

Place of Business
in India

Foreign Compan
Indian Company $ I

WOS/Subsidiary

Joint Venture Branch Office Project Office Liaison Office
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Entry route

- FEM (Establishment in India of a Branch Office or Liaison Office or
a Project Office or any other Place of Business) Regulations, 2016
- Branch office
any establishment described as such by the company. [Schedule 1]

 Liaison office

place of business to act as channel of communication between Head Office and
Indian entities. [Schedule 2]

- Project office
place of business in India to represent interests of a foreign company executing a
project in India

- Site office
sub-office of project office established at the site of project

- Prior approval of RBI required for each of the above.
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Foreign Direct Investment




Eligible instruments for investment by
Person resident outside India(PROI)

Non-debt
Instruments

As per the Notification issued by
Ministry of Finance, Central
Government

As per the Notification issued by
Ministry of Finance, Central
Government

FEM (Debt
Instruments)
Regulations, 2019

FEM (Non-debt
instruments) Rules, 2019

FEM (Mode of Payment and
Reporting of Non-Debt
Instruments) Regulations, 2019
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( Debt instruments

Government Bonds

7
\L

\
J

Corporate Bonds

All tranches of securitisation structure which are not equity
tranche.

\

J\.

Debt instruments {Borrowmg by Indian Firms through Loans

J/
N\

Depository receipts whose underlying securities are debt
securities.




— T
Non-Debt Instruments

All investments in equity in incorporated entities (public,
private, listed and unlisted

~N

Capital participation in Limited Liability Partnerships
(LLPs)

All instruments of investment as recognized in the FDI
policy as notified from time to time;
.

Z

(Investment In units of Alternative Investment Funds

Non-Debt (AlIFs) and Real Estate Investment Trust (REITs) and

Instruments Llnfrastructure Investment Trusts (INVITS)

Investment in units of mutual funds and Exchangej
Traded Fund (ETFs) which invest more than fifty per cent
Jn equity;

J
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Non-Debt Instruments

~

The junior-most layer (i.e. equity tranche) of
securitisation structure

g J
( )
acquisition, sale or dealing directly in immovable
property;

\_ Z

Contribution to trusts

Non-Debt ( _ o _ o
Instruments Ldeposnory receipts issued against equity instruments.
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FDI — An Overview

FEM (Non — Debt Instruments) Rules, 2019
= notified on October 17,2019

= supersedes FEM (Transfer of Issue of security by a person resident outside
India) Regulations, 2017

= supersedes FEM (Acquisition and Transfer of Immovable Property In
India) Regulations, 2018

FEM (Mode of Payment and Reporting of Non-Debt Instruments)
Regulations, 2019

= notified on October 17, 2019

Sectors specified v/s Sectors not specified

Automatic v/s approval route

Foreign Direct Investment v/s Foreign Portfolio Investment

Direct investment v/s indirect foreign investment

Repatriable v/s non-repatriable
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Important definitions

Section 2 (c) defines “authorised person” as

“an authorised dealer , money changer, offshore banking unit or any other
person for the time being authorised under sub-section (1) of section 10 to
deal in foreign exchange or foreign securities”

Section 2 (n) defines “foreign exchange” as

“foreign exchange means foreign currency and includes,-
(1) deposits, credits and balances payable in any foreign currency,
(1) drafts, travelers cheques, letters of credit or bills of exchange,
expressed or drawn In Indian currency but payable in any foreign
currency,
(1i1) drafts, travelers cheques, letters of credit or bills of exchange, drawn
by banks, institutions or persons outside India, but payable in any foreign
currency;”
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Important definitions — contd...

Section 2 (v) defines “person resident in India” as

“(1) a person residing in India for more than one hundred and eighty two days during the course of
the preceding financial year but does not include —

(A) a person who has gone out of India or who stays outside India, in either case —
(a) for or on taking up employment outside India, or
(b) for carrying on outside India a business or vocation outside India, or

(c) for any other purpose, in such circumstances as would indicate his intention to stay
outside India for an uncertain period

(B) a person who has come to or stays in India, in either case, otherwise than —
(a) for or on taking up employment in India, or
(b) for carrying on outside India a business or vocation in India, or

(c) for any other purpose, in such circumstances as would indicate his intention to stay
in India for an uncertain period

(11) any person or body corporate registered or incorporated in India;
(11i1) an office, branch or agency in India owned or controlled by a PROI,
(1v) an office, branch or agency outside India owned or controlled by a person resident in India”
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Important definitions — contd...

Section 2 (y) defines “repatriate to India” as
“bringing to India the realized foreign exchange and-

(1) The selling of such foreign exchange to an authorised person in India in
exchange for rupees, or

(1) The holding of realized amount In an account with an authorised
person in India to the extent notified by the Reserve Bank,

and includes use of the realized amount for discharge of a debt or liability
denominated In foreign exchange and the expression repatriation shall

be construed accordingly;”
‘Investment on repatriation basis’ means an investment, the sale/
maturity proceeds of which are, net of taxes, eligible to be repatriated

out of India, and the expression ‘Investment on non repatriation basis’,
shall be construed accordingly;
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Equity Instruments under Non-Debt Instrument Rules

Equity shares
= Issued as per Companies Act, 2013
= includes partly paid up shares
- 25% payment upfront, full payment in 12 months

Preference shares
= fully, compulsorily and mandatorily convertible into equity

Convertible debentures
= fully, compulsorily and mandatorily convertible into equity

Share warrants

= jssued as per SEBI Regulations

= 25% payment upfront, full payment within 18 months

Formerly regarded as Capital Instruments under TISPRO Regulations, 2017.
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Relevant Definitions

* Foreign Investment

s means any investment in equity instruments of an Indian company or to
the capital of an LLP
- made by a PROI
- 0on a repatriable basis

- Explanation: If a declaration is made by persons as per the provisions of the
Companies Act, 2013 about a beneficial interest being held by a person resident
outside India, then even though the investment may be made by a resident Indian
citizen, the same shall be counted as foreign investment.

= PROI may hold foreign investment either as FDI or FPI
* Foreign Direct Investment (FDI)

= Investment by PROI through equity instruments
- In unlisted Indian company
- In listed Indian company

- In 10% or more of the post issue paid-up equity capital on a fully diluted basis (if all
pOSSIble sources of conversion are exercised).

= existing investment falling below 10% of the post issue paid-up equity capital on a fully
diluted basis, it shall continue to be treated as FDI



e —
Relevant Definitions

Foreign Portfolio Investment (FPI)

= Investment by PROI through equity instruments

- In listed Indian company

- 1S less than 10% of the post issue paid-up equity capital on a fully diluted basis

The 10 percent limit for foreign portfolio investors shall be applicable to each
foreign portfolio investor or an investor group as referred in Securities and
Exchange Board of India (Foreign Portfolio Investors) Regulations, 2014

- Is less than 10 % of the paid up value of each series of equity instruments



FDI v/s FPI

N
Investment In equity
instruments by PROI
on repatriable basis
AN
7~ N 7~ N\
Listed company Unlisted company
‘\l/ N
I 1
in 10% or more of the post issue _ _ Foreign Direct
paid- up equity capital on fully below 10% of the post issue paid-up Investment
diluted basis equity capital on fully diluted basis N
N~
\_/
7 AN
Foreign Direct Foreign Portfolio
Investment Investment
N N
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Example 1
N Case 1: A Inc invests on non-repatriation basis.
Case 2: B Ltd is an unlisted Indian Company.
Holds 8% on fully Case 3: B Ltd is a Listed Indian Company.
diluted basis
Which of the aforesaid in a case of FDI?
B U = Case 1;
o Case 2;
= Case 3;

o All of above
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Example 2
Mr. A (PRII) Mr. B (PRII)

Case 1: Mr. A and Mr. B holds in beneficial capacity.
15% 85% Case 2: Mr. A holds shares as nominee of D Inc.

Which of the aforesaid In a case of foreign
D Inc iInvestment?

= Case 1;

= Case 2Z;

= None of above;

= Both cases.

Management
control

C Pvt Ltd
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_ _ [ ]
Direct Indirect ]

 Indirect foreign investment means Downstream Investment
s [nvestment in the equity instruments of another Indian company
- by an Indian entity or
- which has received foreign investment; and
s 1S not owned and not controlled by resident Indian citizens; or
= IS owned or controlled by persons resident outside India.
* by an Investment Vehicle
- whose sponsor or manager or investment manager
= IS not owned and not controlled by resident Indian citizens; or
= 1S owned or controlled by persons resident outside India.

Total Foreign

Investment
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Important definitions — contd...

‘Ownership of an Indian company’ shall mean

= peneficial holding of more than 50 percent
- of the equity instruments of such company.

‘Ownership of an LLP’ shall mean

= contribution of more than 50 percent in its capital and having majority profit
share.

‘Company owned by resident Indian citizens’ shall mean an Indian company

= where ownership is vested in resident Indian citizens and/ or

= Indian companies, which are ultimately owned and controlled by resident Indian
citizens.

An ‘LLP owned by resident Indian citizens’ shall mean an LLP

= where ownership is vested in resident Indian citizens and/ or

= Indian entities, which are ultimately owned and controlled by resident Indian
citizens.

‘Company owned by persons resident outside India’

= shall mean an Indian company that is owned by persons resident outside India.

An ‘LLP owned by persons resident outside India’
= shall mean an LLP that is owned by persons resident outside India.
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Important definitions — contd...

‘Control’ shall mean
= the right to appoint majority of the directors or

= to control the management or policy decisions

- Including by virtue of their shareholding or management rights or shareholders
agreement or voting agreement.

For the purpose of LLP, ‘Control’ shall mean

= the right to appoint majority of the designated partners,

- where such designated partners, with specific exclusion to others, have control
over all the policies of an LLP.

‘Company controlled by persons resident outside India’

= shall mean an Indian company that is controlled by persons resident
outside India.

An ‘LLP controlled by persons resident outside India’
= shall mean an LLP that is controlled by persons resident outside India.
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Manner of computing indirect foreign investment

To illustrate, if the indirect foreign investment is being calculated for Company X which has investment
through an investing Company Y having foreign investment, the following would be the method of
calculation:

(A)where Company Y has foreign investment less than 50%- Company X would not be taken as having
any indirect foreign investment through Company Y.

(B) where Company Y has foreign investment of say 75% and:

(1) invests 26% in Company X, the entire 26% investment by Company Y would be treated as indirect
foreign investment in Company X;

(1) invests 80% in Company X, the indirect foreign investment in Company X would be taken as 80%;

(111) where Company X is a wholly owned subsidiary of Company Y (i.e. Company Y owns 100% shares of
Company X), then only 75% would be treated as indirect foreign equity and the balance 25% would be
treated as resident held equity. The indirect foreign equity in Company X would be computed in the ratio
of 75:25 in the total investment of Company Y in Company X.



[llustration 2

A Inc
Case 1: AInc hold shares in B Itd (i.e. 80%), what will be

extent of indirect foreign investment in C Ltd?

> 80%
> 60%
> 48%
» None of above

80%

Case 2: What will be extent of indirect foreign investment in C Ltd if
100 % isheld by B Ltd?

> 80%

> 100%

> None of above

60%



Eligibility for Direct Forelgn Investment
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Who can invest?

( )

PROI in Indian Company under FDI Scheme - Schedule |

Y4

J
~N

FPI in listed Indian Company on RSE - Schedule 11

NRI1/ OCI in listed Indian Company on RSE on repat basis

- Schedule 111
| Foreign - ( NRI/ OCI in an Indian Company/ capital of LLP/ firm/
nvestment in : :
India L Proprietary concern, on non -repat basis -Schedule 1V

Investment by other non-resident investors - Schedule V
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Who can invest?

PROI in LLP - Schedule VI

Y4
J\L

FVCI in specified sectors- Schedule VI

PROI in Investment Vehicle - Schedule VIII

In -oreign ( PROI in depository receipts issued by foreign
vestment in ory
India L depositories-Schedule X

FP1/ NRI1/ OCI in IDRs issued in Indian capital markets -
Schedule X




R RRRRRRRRRRRERRRRREEEEREEEEERRRwRT

Who cannot invest?

a person who Is citizen of
= Bangladesh
= Pakistan
Entity incorporated in Pakistan or Bangladesh
Can invest in Indian Company only under Government route
= 1N sectors other than defence, space, atomic energy and prohibited sectors
(Rule. 6)
- Lottery, gambling, betting, casino;
- including foreign technology collaboration in any form.

to ensure foreign companies do not maintain their trade interests in India through the
trademark or licensing route.

- chit funds, nidhi company;
- TDRs, real estate business or construction of farm house;
- Manufacturing of Cigars, cheroots, cigarillos and cigarettes, of tobacco or of
tobacco substitutes;
- Activities/ sector not open for private investment
- Atomic energy, Railways.



R RRRRRRRRRRRRERRRRRERRERRRRRRRRRRR

Entry routes

Automatic route:

= No approval required

= Only reporting

Government route:

= Prior approval required

= Approval to be sought from Competent Authority

Transfer of control In all sectors where there are conditions will
also require government approval



Conalitions for Investment
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Pre-incorporation/ preoperative expense

WOS of non-resident entity
s Engaged in sector under 100% automatic route; and

= No FDI linked performance conditions

- means the sector specific conditions stipulated In regulation 16 of these
Regulatlons for companies receiving foreign investment;

May Issue equity instruments

= Upto 5% of its authorised capital; or

= USD 500000

= Whichever is less

Against Pre-incorporation/ preoperative expenses

= for expenditure relating to incorporation or necessary for commencement
of operations

Conditions

= WOS shall report in FC-GPR to RBI
- Within 30 days from date of issue,
- But not later than 1 year from date of incorporation
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Issue of equity shares in certain cases
Swap of shares

= If Indian Iinvestee company Is engaged in sector under Automatic
Route.

Against Import of capital goods/ machinery/ equipment
(excluding second-hand machinery)

Pre-operative/ pre-incorporation expenses (including payments of
rent etc.)



R RRRRRRRRRERERRREEEEREEDRRRwwM

Investment by FPIs — Schedule |1

FPI can purchase/ sell equity instruments of India Company —
listed/to be listed on recognized stock exchange
= Total holding of each FPI1/ investor group

- Less than 10% of total paid-up equity (fully diluted basis); or

- Less than 10% of paid up value of each series
- of debentures or preference shares or share warrants.

= If limit i1s breached, the investment shall classify as FDI
- Reporting requirement to be complied.
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Investment by FPIs

Total holding of all FPIs

= Shall not exceed 24% of
- paid-up equity capital on a fully diluted basis or
- paid up value of each series of debentures or preference shares or share
warrants.
= w.e.f.. April 1, 2020 aggregate limit shall be the sectoral caps
applicable as laid out in sub-paragraph (b) of paragraph 3 of
Schedule I.

- Aggregate limit may be decreased to a lower limit of 24% or 49% or 74%
as deemed fit;

- With Board resolution and Shareholders’ approval (SR) before 31st
March, 2020;

- Once the aggregate limit increased to higher threshold then Indian
Company cannot reduce it to lower threshold.
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Investment by FPIs

Total holding of all FPIs

= The aggregate limit w.r.t Indian Company in a sector where FDI is
prohibited shall be 24%.

Breach of caps

= The FPIs investing in breach of the prescribed limit shall have the
option of divesting their holdings within 5 trading days from the date
of settlement of the trades causing the breach.

- In case the FPI chooses not to divest, then the entire investment in the
company by such FPI and its investor group shall be considered as
Investment under Foreign Direct Investment (FDI) and the FPI and its
Investor group shall not make further portfolio investment in the
company concerned.
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Investment by FPIs

Pricing
= Through public offer

* Price of shares not less than what is offered to residents
= Through private placement

- Price is as per SEBI guidelines; or

- Fair value as per any internationally accepted pricing methodology for valuation
of shares on arm’s length basis
- certified by SEBI registered Merchant Banker or CA or practicing Cost Accountant.

May undertake short selling as well as lending and borrowing of
securities

s In the manner provided in Para 1.7 of Annex 2 of MD-FDI

Investments shall be subject to limits and margin regquirements
prescribed by SEBI and RBI



https://www.rbi.org.in/Scripts/NotificationUser.aspx?Id=11200&amp;Mode=0
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Investment by NRI/OCI on Repat basis — Schedule 111

NRI/OCI can purchase/ sell equity instruments of listed Indian
company on stock exchange, on repatriation basis:

= Through a branch designated by AD for the purpose

= Total holding of any NRI1/ OCI

- Less than 5% of total paid-up equity (fully diluted basis); or

- Less than 5% of paid up value of each series
- of debentures or preference shares or share warrants.
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Investment by NRI1/0CI

Total holding of all NRI/OCI

= Shall not exceed 10% of
- paid-up equity capital on a fully diluted basis or
- paid up value of each series of debentures or preference shares or share
warrants
= Aggregate limit of 10% may be increased to 24%
- With shareholders’ approval by SR
= May purchase equity Instruments, subject to individual and
aggregate limits
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Investment on non-repatriation basis — Schedule 1V

Investment can be made into

= Equity instruments, units, contribution to capital of an LLP
- Without any limit

= Convertible notes by Start up

- means an instrument issued by a startup company evidencing receipt of
money Initially as debt, which is repayable at the option of the holder, or
which is convertible into such number of equity shares of such startup
company, within a period not exceeding five years from the date of issue
of the convertible note, upon occurrence of specified events as per the
other terms and conditions agreed to and indicated in the instrument;

= By NRI, OCI or company, a trust and a partnership firm incorporated
outside India, owned and controlled by NRIs or OCls.
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Investment on non-repatriation basis

Deemed to be domestic investment
= At par with investment by residents.

= Investment cannot be made in equity instruments or units of
- Nidhi company or
- a company engaged in
- agricultural/ plantation activities or
- real estate business or
- construction of farm houses or
- dealing in Transfer of Development Rights.

Investment can be made by contribution to capital

of a firm or a proprietary concern
- Not engaged In

- plantation activity or

- print media or

- real estate business.

a
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FDI in LLP — Schedule Vi

Who can invest

= PROI
- Other than citizen of Pakistan or Bangladesh
= Entity incorporated outside India

- Other than an entity incorporated in Pakistan or Bangladesh
- Not being FPI or FVCI

Invest in which LLP

= Operating in sectors where
- 100% FDI permitted under automatic route;
- No FDI linked performance conditions

- If both aforesaid conditions met, then
- such LLP can be converted in to company and vice versa.



FDI in LLP - contd

Manner of investing

= Either by capital contribution; or

= acquisition/ transfer of profit shares

Pricing requirement

= Falr value as per any internationally accepted/ adopted as per market

practice

- certified by CA or practicing Cost Accountant or approved valuer from
the panel maintained by the CG.

Pricing for transfer of contribution/ profit share

= PRII to PROI
- Consideration not less than fair price of share

= PROI to PRII
- Consideration not more than fair price.
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Investment by FVCI — Schedule VI

FVCI may purchase
= Securities (not listed on a recognised stock exchange at the time of issue)
Issued by Indian company engaged Iin
- Biotechnology
- IT related to hardware and software development
- Nanotechnology
- Seed research and development
- Research and development of new chemical entities in pharmaceutical sector
- Dairy industry
- Poultry industry
- Production of bio-fuels
- Hotel-cum-convention centres with seating capacity of more than 3000.

- Infrastructure sector
- Meaning as given in Harmonised Master List of Infrastructure.



https://dea.gov.in/sites/default/files/e Gazette -publishing date 5th April, 2017.pdf
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Investment by FVCI

FVCI may purchase

= equity /equity linked instrument/debt instrument by a start up;

= Units of VCF or Cat | AlF or

= Units of scheme/ fund set up by a VCF or CAT | AlF.

Investment in equity instruments to be

= As per sectoral caps, entry routes and attendant conditions.
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FDI in Investment Vehicles — Schedule VITI

Investment Vehicles
= AlFs; REITs; INVITs; MFs that invest more than 50% in equity
Who can invest
s PROI (including FPI and NRI)
- Other than citizen of Pakistan or Bangladesh
= Entity incorporated outside India
- Other than an entity incorporated in Pakistan or Bangladesh
May iIssue units against swap of equity instruments of a Special

Purpose Vehicle (SPV) proposed to be acquired by such
Investment Vehicle

Sale/ Transfer
= As per SEBI regulations/ RBI directions.


https://www.rbi.org.in/scripts/NotificationUser.aspx?Id=10358&Mode=0
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FDI in Investment Vehicles

Downstream investment by IV shall be regarded as indirect
foreign investment, if
= Sponsor or the Manager or the Investment Manager
- 1S not owned and not controlled by resident Indian citizens; or
- 1S owned or controlled by persons resident outside India.
= Extent of foreign investment in the corpus of the Investment Vehicle
will not be a factor;

= AIF Cat 111, with foreign investment, shall make portfolio investment
In only those securities or instruments in which a FPI is allowed to
Invest.


https://www.rbi.org.in/scripts/NotificationUser.aspx?Id=10358&Mode=0
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Investment in DRs by PROI — Schedule X

Eligible instruments for issue of DRs
= Any security or unit in which PROI can invest
Who can issue or transfer

= A person eligible to issue or transfer eligible instruments to a foreign
depository
- Under DR Scheme, 2014
- at a price not less than the price applicable to a corresponding mode of
Issue or transfer of such instruments to domestic investors.

= Domestic custodian may purchase on behalf of PROI



Issue of IDRs — Schedule X

Who can issue

= Companies incorporated outside India

- Through domestic depository
- To PRIl and PROI

Conditions for i1ssue

= Issue 1s In compliance with Rule 13 of Companies (Registration of
Foreign Companies) Rules, 2014 and SEBI (ICDR) Regulations,
20009.

IDR by financial/ banking companies having presence in India

= Through branch or subsidiary
- Will require prior approval of sectoral regulator
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Issue of IDRS

Conditions for i1ssue
= Shall be denominated in Indian Rupees only

= Proceeds of Issue shall be immediately repatriated outside India by
companies issuing IDR

Who can invest
o= FPI1 or NRI or OCI

IDR shall not be redeemable into underlying equity shares before
expiry of 1 year from date of issue

Redemption/ convertion shall be in compliance of
= FEM(Transfer or Issue of any Foreign Security) Regulations, 2004



Modes of Investment



Merger/
demerger/
amalgamation

Convertible
note by start
up entities

Incorporation

FDI in Indian
companies

Preferential
Issue

Rights issue/
bonus issue

ESOP/ Sweat
Equity Shares




e Ol
Specific conditions in relation to FDI

Rights issue/ Bonus issue [Rule 7]

= Sectoral cap

Initial acquisition as per Rules

Pricing for rights issue

- Listed company — price determined by company

- Unlisted company — shall not be less than the price offered to PRI |I

rights issued when shareholder was PRI

- shall hold equity instruments (other than share warrants) on non-
repatriation basis

rights renounced by a resident shareholder in favor of PROI

- shall hold equity instruments (other than share warrants) on non-
repatriation basis

]

a

]

]
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Specific conditions in relation to FDI

ESOP

= stock options/ sweat equity shares to employees/ directors resident
outside India
- of the company, holding company, JV, WOS, subsidiaries

= Scheme as per Act, 2013 or SEBI (SBEB) Regulations, 2014

= Sectoral cap

= Government approval

- If iInvestment by PROI in company is under approval route
- employee is citizen of Bangladesh/ Pakistan

= employee was PRII at the time of grant
- shares acquired on exercising shall be held on non-repatriation basis.
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Specific conditions in relation to FDI

Merger or demerger or amalgamation of Indian companies

= Transferee or new company may issue equity instruments to existing
holders of transferor company resident outside India subject to
- scheme being approved by NCLT
- Sectoral cap

- New company or transferee company shall not be engaged In sectors
prohibited for receiving foreign investment.
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Pricing guidelines, reporting
requirements In case of [ssue
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Pricing Guidelines in case of Issue

Swap of equity instruments
= valuation by SEBI registered Merchant Banker; or
= Investment Banker outside India

Shares by way of subscription to MOA
= at face value
- subject to entry route & sectoral caps.

Share warrants
= pricing and price/conversion formula shall be determined upfront.

Pricing guidelines not applicable for iInvestment In equity
Instruments by PROI on non-repatriation basis.



R
Pricing Guidelines in case of Issue

Listed company
= as per SEBI Guidelines
Unlisted company

= as per valuation

- done as per any internationally accepted pricing methodology for
valuation on an arm’s length basis;

- duly certified by
- Chartered Accountant;
- SEBI registered Merchant Banker
- Practising Cost Accountant

Company going through delisting process
= as per SEBI (Delisting of Equity Shares) Regulations, 20009.
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Modes of transter, pricing guidelines
ana reporting requirements




Modes of transfer of equity instruments - PROI

/ S “
\ S “
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Modes of transfer of equity instruments — NRI1/OCI

{ Held by NRI/ OClI }

On repatriation On non-
basis repatriation basis

g

r

saercin) e [ [ o | [ e

PROI
PROI NRI1/0CI : NRI1/ OCI on non-
{ J { } { PROI J {(wnh RBI J { repat basis J

approval)




Modes of transfer of equity instruments - PRII

“ “

: PROI (with RBI

» Gift to PROI

Donee should be eligible to hold security;

should not exceed 5% of paid-up capital of Indian company;

- on cumulative basis by a single person to another single person
Sectoral cap;

Donor and Donee shall be relatives;

Value of security to be transferred together with any security transferred to any PROI
as gift during the financial year does not exceed USD 50,000.

m]

a

[m]

(m]

a



Transfer between PRIl and PROI

Amount payable on deferred basis

= not exceeding 25% of the total consideration can be paid within 18
months from date of the transfer agreement;

= Can be settled through an escrow arrangement for a period not
exceeding 18 months from date of the transfer agreement;
- PROI may open an escrow account

= can be indemnified by the seller for a period not exceeding 18 months
from the date of the payment of the full consideration,
- If the total consideration has been paid by the buyer to the seller.
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Pledge of equity instruments/ units of 1V

Created by

Promoter of Recognised ECB raised by borrowing company * Period of pledge to be co-terminus
Indian lender with maturity of ECB
company o Stat Auditor certification on
utilisation of ECB proceeds for
permitted end —use
« NOC from AD Bank that above
conditions are met.

PROI Bank in India Credit facilities extended to such Subject to the Authorised Dealer bank
Indian company satisfying itself of the compliance of the
PROI Overseas Credit facilities to such person or Cconditions stipulated by the Reserve
Bank PROI who is promoter of Indian Bankinthisregard.
company or its overseas group
company
PROI NBFC Credit facilities extended to Indian

company
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Pricing guidelines for Transfer

FROM PRIl TO PROI, price shall not be less than

Listed company

= as per SEBI Guidelines
- price at which preferential allotment of shares can be made.
- In case of a company going through a delisting process;
- as per the Securities and Exchange Board of India (Delisting of Equity Shares)
Regulations, 20009;
Unlisted company

= as per valuation
- done as per any internationally accepted pricing methodology for valuation on
an arm’s length basis;
- duly certified by
- Chartered Accountant;
- SEBI registered Merchant Banker
- Practising Cost Accountant
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Pricing guidelines for Transfer

FROM PROI to PRII, Price shall not exceed

Listed company
= as per relevant SEBI Guidelines

= price at which preferential allotment of shares can be made.
- Date of purchase/ sale shall be relevant date.

Unlisted company

= as per valuation

- done as per any internationally accepted pricing methodology for
valuation on an arm’s length basis;
- duly certified by
- Chartered Accountant;
- SEBI registered Merchant Banker
- Practising Cost Accountant



R RRERRRREEEEEEEE————————
Remittance of sale proceeds

« As per Foreign Exchange Management (Mode of Payment and
Reporting of Non-Debt Instruments) Reqgulations, 2019

= Sale proceeds, net of taxes, may be remitted outside India or
- Schedule 1 (FDI Scheme)— be credited to NRE/ FCNR(B);

- Schedule 2 (FPI) -

- The sale proceeds (net of taxes) of equity instruments and units of domestic mutual
fund may be remitted outside India or be credited to foreign currency a/c or SNRR of
the FPI.

- The sale proceeds (net of taxes) of units of investment vehicles other than domestic
mutual fund may be remitted outside India

- Schedule 3 (NRI/ OCI — repat) - credited to NRE (P1S) a/c;

- Schedule 4 (non-repat) — credited only to NRO a/c.
- No repatriation outside India



http://egazette.nic.in/WriteReadData/2019/213318.pdf
http://egazette.nic.in/WriteReadData/2019/213318.pdf
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Remittance of sale proceeds

As per Regulations and Schedule

= Sale proceeds, net of taxes, may be remitted outside India or

- Schedule 6 ( LLP) - credited to NRE or FCNR(B) account of the person
concerned.

- Schedule 7 (FVCI) — credited to foreign currency account or SNRR account
- Schedule 8 (Investment vehicle) - credited to the NRE or FCNR(B) account;

- Schedule 10 (IDRs)- Redemption/conversion of IDRs into underlying equity
shares of the issuing company shall be a compliance the Foreign Exchange
Management (Transfer or Issue of any Foreign Security) Regulations, 2004.

AD Bank may allow remittance to seller who is PROI provided
= security was held on repatriation basis;

s security has been sold in compliance with pricing guidelines or RBI
approval has been obtained.



Reporting Requirements in case of Transfer

FC-TRS shall be filed for transfer in following cases:
> PROI (R) and PROI (NR);

= PROI (R) and PRII;

= Transfer of ‘participating interest/ rights’ in oil fields

- in respect of each Party constituting the Contractor, the undivided share expressed as a percentage of
such Party’s participation in the rights and obligations under this Contract

= Indian company buying back shares

+ in a scheme of merger/ de-merger/ amalgamation of Indian companies approved by NCLT/ competent
authority.

Onus on

o resident transferor/ transferee

- consideration payable on deferred basis
* reporting on receipt of every tranche of payment.

= PROI (acquiring on non-repatriation basis)
= PROI

- in case of sale on recognised stock exchange
within 60 days of
= transfer of equity instruments;
= Receipt/remittance of funds
= whichever is earlier.



Downstream |nVestments

Conditions, reporting requirements.
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Conditions of Downstream Investments (DI)

Approval of Board and also shareholder’s agreement, if any.
Funds for making DI
= From abroad;
= Through internal accruals
- Profits transferred to reserves account after payment of taxes.
= Not use funds borrowed in domestic markets

Transfer of equity instruments held by Indian company as DI may
be transferred to

= PROI, subject to reporting specified by RBI;
= PRI, subject to pricing guidelines adherence;
= Another FOCC Indian entity.



Reporting in case of DI

As per Regulations & Consolidated FDI Policy

= file Form DI within 30 days of such investment on Foreign Investment
Facilitation Portal
- To notify Secretariat for Industrial Assistance, DIPP
- Within 30 days of investment;
- In form available on www.fifp.gov.in
= even If equity instruments have not been allotted
- along with the modality of investment in new/existing ventures
= Submit form DI on SMF portal
- Within 30 days of investment.

Onus of compliance
= First level Indian company making DI
Annual compliance

= Certificate from statutory auditors;
- In case of qualified report, information to be reported to regional office of RBI
- Acknowledgement to be obtained from RBI.
= Same to be stated in the Director’s Report.



http://www.fifp.gov.in/

DI in case of Indian Banks

Strategic downstream investment

= Investment by banking companies incorporated in India
- In their subsidiaries, JV and associate.

= Shall be counted as indirect foreign investment.

DI made by FOCC Indian Bank made under

= CDR Mechanism/ loan restructuring programme

= acquisition of shares due to defaults in loans

= Shall not be regarded as indirect foreign investment.



Other reporting reqguirements

Foreign Exchange Management (Mode of Payment and Reporting of Non-Debt

Instruments) Requlations, 2019



http://egazette.nic.in/WriteReadData/2019/213318.pdf
http://egazette.nic.in/WriteReadData/2019/213318.pdf

R RRRRRRRRRRRRRRRRBERREERRRRRERAY

Foreign investment in India - Reporting in Single Master Form

FIRMS was made online in two phases:

= FIrst phase: Entity master was made available online (i.e O7 June,
2018)

= Second phase: Implementation of SMF (i.e. 01 Sep, 2018)

With effect from September 01, 2018, five forms viz., FC-GPR, FC-
TRS, LLP-1, LLP-11 and CN were being made available for filing in SMF

With effect from October 23, 2018 the other three forms viz., ESOP, DI,
and DRR were made available for filing.
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Reporting requirements In case of Issue

Form Purpose To be filed with Timeline
Advance Reporting of amount of consideration received for | Discontinued. Merged with | N.A
Remittance issue of capital instruments and where such issue FC-GPR

Form (ARF): |[isreckoned as Foreign Direct Investment.

Form Foreign | Reporting of equity instruments issued to a Single Master Form Within 30 days from
Currency- person resident outside India and where such date of issue of equity
Gross issue is reckoned as Foreign Direct Investment. instruments/
Provisional participating interest/
Return (FC-|lIssue of ‘participating interest/ rights’ in rights’ in oil fields

GPR): oil fields shall be reported Form FC-GPR
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Con